[image: image1.jpg]


[image: image2.jpg]Legal Advocates For
Low-income Families

NPilS/

NORTH PENN LEGAL SERVICES





[image: image3.jpg]


[image: image4.jpg]


[image: image5.jpg]








[image: image6.jpg]




 SEQ CHAPTER \h \r 1DEFENDING A LAWSUIT IN PENNSYLVANIA COURT OF COMMON PLEAS

The county deputy sheriff has left papers with you or an adult in your home that seem to say that you have been sued in the Court of Common Pleas. NOW, WHAT DO YOU DO? 

In order to defend the lawsuit you must file your written responses to the Complaint which was attached to the Notice to Plead. (The Notice to Plead is the first page sent by the plaintiff, followed by the Complaint, which states that you have been sued and must answer within 20 days. The Notice to Plead also gives notice of a legal office to call if you do not have an attorney.) A written response, called an Answer, must be filed within 20 days from the date the sheriff left the lawsuit with you.

A Complaint is a document with a list of allegations or facts as to why you owe the plaintiff money. Most Complaints for the collection of money follow the following format:

The caption is at the top and includes at least the following information:

Name of Court; Name of the Plaintiff; Names of the Defendant; Case Number

Allegation 1: Gives the plaintiff’s name and address.

Allegation 2: Gives your name and address.

Allegation 3: Typically, this next allegation will say something like “Defendant obtained a credit card from Credit Card Company X.”

Allegation 4: Typically, this next allegation will say something like “Defendant used the credit card to obtain goods and services using the card.”
Allegation 5: Typically, this next allegation will say something like “Defendant racked up charges totaling $xx and then refused to pay.”

You must answer the Complaint by the due date. This is the most important thing you can do when you receive a Complaint. You merely reply by stating whether or not you agree with the allegation in the Complaint and why. If you do not file an Answer to the Complaint within the 20 day answer period, a default judgment may be taken against you which will prevent you from defending the claim later. A default judgment is a ruling that you owe the amount of money the other side has asked for – without presenting any evidence.  However, before the other side can get such a default judgment, they must send you a notice reminding you that you must file an answer within 10 days of the date the notice is mailed. This notice will be titled “IMPORTANT NOTICE” and continue with the phrase “YOU ARE IN DEFAULT BECAUSE YOU HAVE FAILED TO FILE . . . .”
Preparing an Answer
If you decide to file an Answer on your own, you should write the name of the case, the name of the Court, the case number, and the word “Answer” at the top of the page, as in the example in Appendix A.  Then you should write out your response to each paragraph of the Complaint. Use the same paragraph numbers for your Answer as the Complaint uses.

If a paragraph of the Complaint is completely true, your answer should say “Paragraph ____ of the Complaint is admitted.”  If it is not true, you should say “Paragraph ____ of the Complaint is denied,” and then explain what the true facts are.  NOTE:  It is not enough to just deny a paragraph of the Complaint.  You must give some further explanation of why the paragraph is not true.

If a paragraph of the Complaint is partly true, you should explain exactly what you are admitting and exactly what you are denying and why.

If you don’t know or can’t find out whether a paragraph is true or false, you should state in your Answer that you have investigated the facts but still do not know whether the paragraph is true or false, using the language in paragraph 5 of Appendix A .

Plaintiffs may have pled a general statement which may be a conclusion of law. The allegation which may be a conclusion of law is sometimes based on a statutory right or case law.  A conclusion of law need not be answered. CAUTION! A lawyer will be necessary to advise you on whether an allegation in your Complaint is a conclusion of law. A determination of whether a matter is a conclusion of law or an allegation of a fact will depend on the circumstances of each case and is susceptible to differing judicial interpretations. The best approach is to answer an allegation that might be a conclusion of law as if it is a statement of a fact by denying it specifically with specific facts.

“New Matter”
There may be other facts that you haven’t stated in your Answer that explain why you do not owe the money claimed. For instance, you may have withheld payment for a product you bought because the product didn’t work properly.  Or you may believe that the other side in an accident case was at least partly at fault for the injuries claimed. Facts such as these are called “New Matter.”  You should write them out in paragraph form after you finish responding to all of the paragraphs of the Complaint.  Keep numbering the paragraphs. Send a Notice to Plead to the plaintiff using the form in Appendix A when you are answering with New Matter.
“Affirmative Defenses”

There may be defenses which you did not write about in your answers to plaintiff’s Complaint. You should add those now under the section headed “New Matter.” They are talked about later in this pamphlet in the section on Common Defenses to Creditor Lawsuits. Keep numbering the paragraphs.

Signing and Verification
After you have written out your response to each paragraph of the Complaint and any important additional facts (“New Matter”) and added your affirmative defenses, you should sign your name.

Then you must write out the following statement at the bottom of your Answer and sign it:

“Understanding that the making of any false statements would subject me to the penalties of the Crimes Code, 18 Pa. C.S. Section 4904 (relating to unsworn falsification to authorities), I verify that the statements made in this Answer (and New Matter) are true and correct, to the best of my knowledge, information and belief.”

As you can see, your Answer has to be truthful.  It is a crime to file an Answer that you know is not truthful.

Filing and Serving the Answer
You must file your answer and a Certificate of service with the Prothonotary and send a copy of it to the other side (the Plaintiff). Do not forget to send the plaintiff a Notice to Plead with the Answer if you have alleged New Matter.  Make sure you keep a copy for yourself.

Common Defenses to Creditor Lawsuits

Generally, a defense is a reason why the plaintiff should not win its case.  In a debt collection lawsuit, a defense is a reason why (1) the plaintiff failed to prove its case or (2) you do not owe the money. If one of your defenses is successful, the plaintiff will lose and you will win.

Defenses are asserted in the section called “New Matter.” You continue numbering your paragraphs. Examples of the type of statements of affirmative defenses might be:

6. Defendant asserts the defense of payment. (Add a sentence with some facts as to why payment should be a defense.)

7. Defendant asserts the defense of Statute of Limitations. (Add a sentence with some facts as to why the last payment was more than 4 years before the date the lawsuit was filed.)

Common defenses fall into seven categories.

Defense 1: Identity Theft or Mistaken Identity

These defenses apply when you believe that the debt for which you are being sued is not your debt. Identity theft occurs when somebody steals your name and personal information and opens up credit accounts in your name. Mistaken identity occurs when you have been confused with somebody else who has a similar name or other identifying information. Remember that the burden of proof is on the plaintiff to establish that you made or authorized each and every charge. You do not have to prove that the debt is not yours. NEVER agree to settlement if you are a victim of identity theft or mistaken identity.

Defense 2: Statute of Limitations

Statute of limitations is a time limit that a creditor has to file a lawsuit against you. It runs from approximately the last time you made a payment. In Pennsylvania, the statute of limitations on a credit card debt is four years. If it has been more than four years since you paid your credit card debt (or more than four years since you made a car payment), the statute of limitations on that debt has expired. The statute of limitations is an absolute defense – the court must dismiss a case if the debt is past the statute of limitations. Any payment, no matter how small, can reset the statute of limitations. To be safe, NEVER make a payment if you want to assert the statute of limitations as a defense. You may want to have some written evidence of the date that you last paid on the account if you intend to use the statute of limitations defense.

Defense 3: You Were Only an Authorized User

This defense may apply if you are being sued for a card that you shared with someone else. The defense hinges on the difference between a cosigner and an authorized user. If another person gave you permission to use his or her card, and you never agreed to be responsible for paying for that card, you were an authorized use. As an authorized user, you cannot be held responsible for that credit card debt. However, if you signed a credit card agreement in which you agreed to be jointly responsible with someone for a credit card, you are a cosigner, and this defense does not apply to you. As a cosigner, you can be held responsible for the debt, even if none of the charges were yours. 

Defense 4: Payment

If you have paid all or a part of the debt and you believe you have not been credited for the payment, you can raise the defense of payment.

Defense 5: Dispute the Amount of the Debt

If you believe that the amount of the debt is incorrect, you have right to dispute it. Remember that the plaintiff has the burden to prove that you owe the amount for which you have been sued. The plaintiff must prove that the principal, interest, collection costs, and attorneys fees are all correct, agreed to in your contract, and lawfully charged. You always have the right to insist that the plaintiff come up with your original contract, account statements, and even purchase receipts, to prove the amount of the debt.

Defense 6: No Business Relationship with the Plaintiff (lack of standing)

This is a defense that applies when the plaintiff is a debt buyer, not the original creditor. Because you never signed a contract directly with the buyer, you have the right to challenge the debt buyer’s right to sue you (also known as “standing”). The plaintiff will not be able to win unless it can prove to the court that it owns your debt. To do this, the debt buyer will have to produce a contract of sale (also known as an “assignment”) that mentions your debt specifically. If the debt buyer bought your debt from another debt buyer, it has to provide a chain of assignments going all the way back to the original creditor. If the debt buyer cannot or will not prove these documents, the court must dismiss the case.

Defense 7: Bankruptcy

If you previously declared bankruptcy, and the debt for which you are being sued was discharged as part of that bankruptcy proceeding, you do not owe it anymore. Bankruptcy is an absolute defense to a debt collection lawsuit. You may need a copy of the Discharge Order form the Bankruptcy Court to show to the court. (If you have a number of creditors, you may want to consider filing bankruptcy as an optional solution to the claim by the creditor filing the lawsuit. Make an appointment for a consultation with a bankruptcy attorney or call North Penn Legal Services to see if you are eligible for its services. Legal Services provides limited direct representation in some bankruptcy cases.)

After you have filed your answer with its New Matter, it is time to prepare to organize your papers and wait for either discovery requests or a trial date. Good Luck!

Attachment: Exhibit A (Example of Answer with New Matter section, Certificate of Service, and Notice to Plead.)
 SEQ CHAPTER \h \r 1Disclaimer: This pamphlet provides general information for consumers.  This pamphlet does not provide legal advice, which you can only get from an attorney.

(Suggestion: Most counties’ courthouses have a law library where you can do legal research. Especially useful are the Pennsylvania Bar Institute (PBI) continuing legal education series of manuals.  Another source of information and ideas is the internet. However, the importance of advice or representation by an attorney should not be understated. You are strongly urged to consult an attorney who handles consumer matters or bankruptcy when filing pleadings in the Court of Common Pleas.) 
APPENDIX A

IN THE COURT OF COMMON PLEAS OF (COUNTY), PENNSYLVANIA

CIVIL DIVISION - LAW

(The other side’s name),


)








)


Plaintiff



)







)
Case No.:  (fill in case number)

vs.





)







)

(Your name and name of anyone else
)
who was sued,




)









)


Defendant.



)

ANSWER AND NEW MATTER 

And now, comes the Defendant, (your name), pro se, who answers Plaintiff’s Complaint as follows:

1. Paragraph 1 is admitted.

2. Paragraph 2 is admitted.

3. Paragraph 3 is denied. (Explain what the true facts are).

4. Paragraph 4 is denied (Explain what the true facts are).

5. Paragraph 5 is admitted in part and denied in part. (Explain what part is admitted and what part is denied, and what the true facts are; or, if you do not know what the fact are, then use the following phrase: “After reasonable investigation, I am without knowledge or information sufficient to form a belief as to the truth of paragraph 5, which is therefore denied.”)

(Admit, or deny and explain, the other paragraphs of the 
complaint in this same way. If you have been advised by an 
attorney that the allegation is a conclusion of law, then 
use the phrase: “The allegation in paragraph _ is a 
conclusion of law to which no response is required.”)

NEW MATTER

6. (Here write out any other facts you feel the Court should know in your favor. Number each paragraph. Keep each paragraph short. Here is where you write out in separately numbered paragraphs each affirmative defense you are claiming such as payment, statute of limitations, mistaken identity, prior bankruptcy filing and so forth.)

WHEREFORE, the defendant requests that judgment be entered against the plaintiff.





Respectfully submitted,







______________________________







(Your Signature)







Defendant







_________________________________







_________________________________







_________________________________







(Type or print your name,







address and phone number)







Defendant

I verify that the statements made in this Answer and New Matter are true and correct.  I understand that false statements herein are made subject to the penalties of 18 Pa.C.S. §4904, relating to unsworn falsification to authorities.

Date:                  

                                







     Your Signature

IN THE COURT OF COMMON PLEAS OF (COUNTY), PENNSYLVANIA

CIVIL DIVISION - LAW

(The other side’s name),


)








)


Plaintiff,



)







)
Case No.:  (fill in case number)

vs.





)







)

(Your name and name of anyone else
)
who was sued),



)









)


Defendant.



)

CERTIFICATE OF SERVICE

I,  (your name), hereby certify that I have mailed by U.S. mail, first class, postage prepaid on this _____ day of  (month),  2009, a true and correct copy of the Answer and New Matter with Notice to Plead to  the person(s) at the address indicated:

(the other side’s name and address or, if they have an attorney, their attorney’s name and address). 

Date:
(month and date), 2009






____________________________







(Your name )







(Your address) 







(Your telephone number)

IN THE COURT OF COMMON PLEAS OF (COUNTY), PENNSYLVANIA

CIVIL DIVISION - LAW

(The other side’s name),


)








)


Plaintiff,



)







)
Case No.:  (fill in case number)

vs.





)







)

(Your name and name of anyone else
)
who was sued,




)









)


Defendant.



)

NOTICE TO PLEAD
You have been sued in Court.  If you wish to defend against the claims set forth in New Matter, you must take action within twenty (20) days after this Answer and New Matter are served, by entering a written appearance personally or by attorney and filing in writing with the Court your defenses or objections to the claims set forth against you.  You are warned that if you fail to do so the case may proceed without you and a judgment may be entered against you by the Court without further notice for any money claimed in the Defendant(s Answer and New Matter or relief requested by the Defendant.  You may lose money or property or other rights important to you.


YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE.  IF YOU DO NOT HAVE A LAWYER OR CANNOT AFFORD ONE, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW TO FIND OUT WHERE YOU CAN GET LEGAL HELP:

Lawyer Referral Service

(Insert the address and phone number of the Lawyer Referral 

Service for the County. Call the Clerk of Court’s office for this information)




__________________________







(Your Signature)





(Print your name)____________





(Your Address)_______________





​​​_________________________________






( Your Telephone Number)




_________________________
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